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Abstract

Exercising control by the State Audit Institution in Republic of Serbia over the
legality and regularity of budget implementation by the administrative authorities is
one of the most vital questions of any government. The Serbian government formed
the State Audit Institution in 2005 with the aim of fighting corruption more success-
fully. However, nowadays, many disadvantages in budget implementation control can
be seen. Some of them occur as the result of a lack of well-defined legal solutions.
Still, there are many disadvantages that result from the inadequate implementation of
laws on the part of state auditors. Until the day when the amendments to the Law on
the State Audit Institution will eliminate the most important legal deficiencies out-
lined in this paper, the main role in ensuring the legality of the budget review process
will be played by the state auditors, who need to be more careful regarding the basic
legal guidelines of the audit process. Otherwise, even with their best intentions, our
carlier expectations of the State Audit Institution in terms of the battle against corrup-
tion could be turned into a big disappointment.
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KOHTPOJIA YIIPABE OJl CTPAHE P KABHE
PEBU30OPCKE HHCTUTYIUJE

AncTpakT

OcTtBapyBama KOHTPOJIE Hajl 3aKOHUTOIINY U3BpIIeHa OylieTa O CTpaHe He-
3aBHCHHUX PEBH30PCKHX HHCTHTYIM]a j€ 3a CBaKy APXKaBY jeJHO O[] CYIITHHCKHX IH-
Tama. YCIocTaBbambe JoOpor U epuKacaHOT MEXaHW3Ma €KCTEpPHE KOHTPOJIE TPOIIe-
Ba OyIeTCKUX CcpezcTaBa je HajOOJbM HaYMH 3a MPEBEHTHBHO JIEJIOBAkE Ha HAjOMIro0-
BOpHHje ApskaBHE (DYHKIIOHEPE M yjeIHO jenHa oJf OMTHHX HPETIIOCTAaBKH 3a yCHe-
mHy 60pOy mpotus kopymiwmje. 13 Tor pasinora je o BEIHKOTr 3Hadaja IITO je Iocie
HM3a Tpo0JieMa MCIOJbEHHUX Y NPOLECYy KOHCTHUTYHCama, JpiKaBHO PEeBU30PCKA WH-
CTUTYIIMja y TIOCNIEbE JIBE FOJAMHE KOHAYHO OTIIOYENia KOHTPOJIy TpOIleHwa Oyuer-
CKMX cpencraBa. MehyTumM, y IOCTYIKy KOHTpOJIE M3BpIICHa OylieTa Kojy Haj opra-
HHMM yHpaBe CIpoBoju JIpikaBHO pPeBH30pCKa MHCTHTYLHMja JJaHAC ce€ MOTY YOUHUTH
MHOTHU HejocTtaiy. Heku ol BHX ce jaBibajy Kao Iocieula HeI0BOJbHO 100p0o OCMHU-
[IUBEHUX 3aKOHCKHX pellerha, alli II0CToje U oJpel)eHu mpoIrycTu Koju cy mocienuna
HeaJieKBaTHE IpPHMEHE 3aKOHa O] cTpaHe opiamrheHux jwuia J[p»aBHO peBH3OpCKe
HHCTUTYIH]C.

KibyuHe peun: KOHTpoJIa ynpase, KOHTpoOJIa Oyiiera, nu3Bpleme Oyiiera, ApKaBHO
peBU30pCKA HHCTUTYIIH]A

INTRODUCTION

The primary role of the State Audit Institution (SAI) is the control
of the budget implementation by various users of public funds, the most
important of which are the state, regional and local authorities. The SAI
controls the legitimacy and regularity of budget implementation. SAI
control is a form of external budget control and is basically secondary by
nature. On special occasions, it might also control the current or planned
business of the end users of public funds. Irrespective of the fact that
judging by most of its features our SAI belongs to the classic type of su-
preme audit institutions, similar to those found in most continental legal
systems, it still, speaking from a formal-legal point of view, has the same
functions as any previous budget implementation control body, such as
for example the National Audit Office in Great Britain, or the Corte di
Compti in Italy (White & Hollingsworth, 1999; Paovi¢-Jekni¢, 1999).

The establishment of the SAI represents a continuation of the long
tradition of institutionalized control over budget implementation, which
in our case originated from the period of the Kingdom of Serbia, and
which suffered a decade-long discontinuity following World War II
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(Stjepanovié, 1937). Once the Law on the State Audit Institution was
passed in November 2005, it represented at the same time the final act in
the legal completion of the institutionalized frame for the fight against
corruption. For that reason, over the last few years, much has been ex-
pected of the SAIL and with good cause. Nevertheless, the formation of
the SAI was accompanied by many difficulties. Not only was the Law on
the SAI in our country passed much later than in the other countries in the
region, but the legal deadlines for the formation of the SAI were not ad-
hered to. Primarily, the election of the SAI Council should have been car-
ried out within six months of law being passed, by May 2006 at the latest,
but was only completed in September 2007 (The Decision on the Election
of the SAI Council). Furthermore, the newly-appointed Council of the
SAI was supposed to ratify the Rules of Procedure no later than three
months following its appointment. Nevertheless, the design and ratifica-
tion of the Rules of Procedure was carried out in February 2009 (SAI
Rules of Procedure). Thus, more than three years after the ratification of
the Law on the SAI all the formal-legal conditions for the SAI to take
over its primary function, the control of budget implementation, were fi-
nally satisfied. In addition, the process of the constitution of the SAI was
accompanied by many other problems, such as problems regarding space,
finances, staff, etc., which were all under the jurisdiction of the state au-
thorities (the government and the National Assembly). All this has proba-
bly motivated some authors to conclude that among other things there is
“an insufficient level of independence of the SAI from the other state au-
thorities®, that there are “strong political centers of opposition towards the
SAI“, as well as “obvious chaos in our public finances*“(Stankovi¢, 2010;
Stankovi¢, 2008). Despite all the difficulties, the SAI control of the
spending of budget resources began in 2009 with the control over the
budget statement of accounts for 2008. For the past two years, the audit
work of the SAI on budget implementation offers us the opportunity to
point out any observations regarding the current characteristics of this
process.

The work of the SAI has so far only been of interest to economists,
which is supported by the relatively abundant literature on the subject
(Stojkovi¢, 2007; Andri¢, 2005; MaleSevi¢ & Andri¢, 2005; Dragojevic,
2006; Milinkovi¢, 2007; Stankovi¢, 2009a; Stankovi¢, 2009b; Stankovic,
2010; Milojevi¢ & Bozi¢, 2010). Nevertheless, for the proper functioning
of the SAI, individual legal questions, related to the state budget audit can
also be of significance. For this reason, we will attempt to discuss some
of the most important legal issues which, in our opinion, are disputed in
the SAI budget audit. Our aim is to offer a solution for these disputes by
means of implementing a different audit process, or maybe suggesting
changes in certain of the provisions of the current regulations of the SAI.
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IMPLEMENTING THE BUDGET AUDIT PROCESS

The state budget audit is activated solely ex officio by the SAIL The
basis for activating this process is the yearly audit program which is deter-
mined by the Council of the SAI for each upcoming calendar year. The au-
dit program determines future audit entities, the subject matter, extent and
type of the audit to be carried out, as well as the duration. The audit pro-
gram can, if necessary, be supplemented during the current year. Unlike
most of the other legal procedures, which are activated ex officio and al-
ways in an informal manner, that is, by the very first act of the official allo-
cated to run the process, the state budget audit always beings with a conclu-
sion on audit implementation, which must be based on the audit program
(The Law on the SAI - Article 38). This conclusion is made by the Auditor
General and must contain data on the audit entity, the goals and duration of
the audit, as well as the period of time which will be covered by the audit
(The SAI Rules of Procedure - Article 12, section 3 and 5).

The aim of drawing a conclusion on audit implementation is to
determine the legal framework within which the state auditor can work,
but also to inform the audit entity about the audit process. Considering the
fact that one can always object to the findings of the audit process to the
SAI Council, the basic legal issue in this case is to whom the conclusion
should ultimately be delivered. Article 38 section 2 of the Law on the SAI
and Article 13 of the SAI Rules of Procedure state that the recipient of the
conclusion has the right to object within eight days of receiving the con-
clusion. On the basis of such a legal formulation we can conclude that
only that entity, or the responsible person, who has received the conclu-
sion can object to it. On occasion, there can be more than one legal entity
involved in the same audit process, or there can be several responsible
persons in the same audit entity. In this case the conclusion on an audit
implementation, as the official notification of the audit process, must be
delivered to each entity named in the audit process, or any of the respon-
sible persons of the audited entity in the case when there is more than
one. Since the Law on the SAI has limited the number of entities that can
be audited, or in other words the number of responsible persons in the au-
dited entity, each entity whose finances are being audited has the right to
object, or any of the authorized officials of the audited entity. For exam-
ple, this can refer to every legal entity that has done business with the en-
tity whose business dealings are being audited, even if it does not include
the business it had with the audited entity. In the case when the audited
entity had more than one responsible person, it is essential that the con-
clusion on an audit implementation be delivered to all of the individuals
responsible for the financial management during the audited period (the
current and former official, or the individual to whom the authorized offi-
cial delegated any responsibility for the financial management of the au-
dited entity, pursuant to Article 71, section 3 of the Budget System Law).
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Otherwise, it could happen that certain individuals will be denied not only
the right to object, but will also not be informed that the entity they are
responsible for is being audited. Thereby, certain individuals are denied
the possibility of taking any form of action during the fact-finding phase,
or during the audit process itself, to protect their rights and legal interests.

In relation to the legal provision regarding the right to object to the
conclusion on an audit implementation, what could be considered prob-
lematic is the question of the legal regime which applies to the delivery of
these notifications. The legal term that is used is ‘to serve’. It refers to the
act of serving the conclusion on an audit implementation, and indicates
the moment from which we determine the deadline for any objections.
Nevertheless, in legal terms it is not precise enough. Namely, the term
‘served’ is primarily associated with the personal delivery of written no-
tices, to which, according to the Law on the General Administrative Pro-
cedure, special rules apply, unlike those for personal delivery. It is im-
portant to properly serve the conclusion on an audit implementation in
order to protect the audited entity’s rights, and the rights of the responsi-
ble, authorized individual. It is also important because of the fact that
making an error in terms of the rules regulating the act of serving notices
represents a gross error in procedure, as a result of which appropriate le-
gal measures can be taken. The question of which individual should be
‘served’ with the conclusion on an audit implementation is of no small
importance for the protection of the rights of the responsible person in the
audited entity. As a rule either the responsible person himself or the indi-
vidual authorized to receive written notices should be served with the
necessary paperwork. Proper delivery of the conclusion on an audit im-
plementation to the responsible person is important for making a timely
decision on whether there is any room for objections, considering the fact
that only an authorized official can raise objections on behalf of the au-
dited entity. Otherwise, it is the duty of this official to ensure that the state
auditors can carry the audit out in the best and most efficient manner.

The practice of the SAI during the first audit of the statement of
accounts for the 2010 budget has unfortunately proven that the conclusion
on an audit implementation had not been ‘served’ prior to the beginning
of the audit process. In addition, the state auditors began the audit process
by approaching the authorities in charge of the audited entity and directly
addressing certain officials of their own choice, without previously sub-
mitting, in written form, even a request to review the relevant documents,
as prescribed by Article 16, sections 4 and 5 of the SAI Rules of Procedure.

FACT-FINDING DURING THE AUDIT PROCESS

A series of legal obligations have been designed with the aim of
enabling proper and complete fact-finding during the audit process, both
on the part of the audited entity and the state auditors of the SAI.
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The Auditor General’s primary obligation is to issue the authoriza-
tion for the audit process, which determines which state auditors in par-
ticular will be responsible for the audit process in each of the audited en-
tities (The SAI Rules of Procedure - Article 16). In those cases where the
state auditor needs, for the purpose of realizing the audit goal, to gain in-
sight into certain accounting documents or to gain access to other data re-
garding the audited entity, he is obliged to submit a request in written
form to the audited entity (The SAI Rules of Procedure - Article 16 - sec-
tion 4 and 5). Irrespective of the legal obligation of the audited entity to
enable the state auditor to carry out the audit process without restrictions,
the obligation to submit such a request must solely be made in written
form. This regulation was prescribed prior to the possibility for any pos-
sible additional control of which documents the state auditor can review
during the audit process for the purpose of determining all of the facts. As
a result, without any previously submitted request in written form, the
authorized official should not allow the state auditor to review any of the
documents or other sources related to the financial management of the
audited entity. The disregard of these legal provisions, which regularly
occurs in practice, is a consequence of a lack of familiarity with the audit
process, not only on the part of the officials of the audited entity, but also
the state auditors of the SAL

The Law is very precise regarding the obligations of each audited
entity to provide the state auditors with the necessary conditions to review
the required material so that they could meet the goals of the audit. “The
audited entity shall provide the auditors with all the requested data and
documents, including classified data and documents that are necessary for
the audit planning and audit activity” (The Law on SAI - Article 36 - sec-
tion 1). On the basis of how the Law was worded and rephrased in the
SAI Rules of Procedure (with the addition of the condition that the au-
dited entity should be served with the conclusion on an audit implemen-
tation: “The audited entity to whom the conclusion to implement an audit
has been served shall make it possible for the authorized persons to have
insight into documentation and data to achieve the audit objectives” (SAI
Rules of Procedure - Article 16 - section 3), we could conclude that the
obligation to enable unrestricted review of any documents applies only to
those cases when the documents or other sources of financial manage-
ment reviewed during the audit process are in possession of the audited
entity. It does not apply to those cases where the documents in question
are in possession of the entities which had business dealings with the au-
dited entity. This would not be a valid interpretation of the law. Namely,
based on this carelessly worded legal provision, every legal entity could
refuse the state auditor’s request to review any documents which refer to
its business with the audited entity, citing the fact that it is not the entity
being audited, as prescribed by Article 10 of the Law on the SAI The
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Article in question refers solely to this legal obligation, and that the fact
that an entity was never served with the conclusion on an audit imple-
mentation, which Article 16, section 3 of the SAI Rules of Procedure re-
fers to.

For the determination of the precise and complete facts during the
audit process, each audited subject has a legal obligation to enable the
state auditor unrestricted access to all of its files, that is, to allow the
auditor access to the required data and documents, including classified
documents which are needed for the audit. In these cases the Law on
Classified Information is applied to the audit process.

The entire fact-finding process which the authorized auditor carries
out during the audit must be a part of the audit record, as is the case with
other legal procedures in which the facts are determined by reviewing
documents. This type of record must at the end properly be signed by the
state auditor and responsible person of the audited entity who was present
during the audit process. Still, the practice of the budget implementation
audit by the SAI indicates that after the completion of the audit, no final
record of the audit is made on the premises of the audited entity. This sets
the precedent for other legal proceedings in which the facts are deter-
mined by a direct review by state officials. It questions the validity of the
content of the official audit report which is compiled based on the results
determined during the audit process. Various tables containing informa-
tion obtained from documents reviewed during the audit, often bearing no
signature and no stamp, at the same time full of technical and other mis-
takes, can by no means represent sufficiently valid grounds for the com-
pilation of an accurate and correct audit report. An incorrectly compiled
audit report could lead to very serious legal repercussions could for the
responsible person of the audited entity, such as removal from office or
even establishing misdemeanor or criminal liability. Unlike the remaining
legal proceedings regarding administrative control, in which case the final
legal act is always subject to judicial review and where each possible
mistake made during the review could be remedied in the judicial pro-
ceedings, in the case of a budget audit carried out by the SAI the problem
is much greater, since there is no possibility for checking the legality of
the audit report.

Any possible claim that no record is kept during the budget im-
plementation audit which would outline the implemented audit solely on
account of the fact that the Law on the SAI does not make provisions for
that would have no legal standing. The audit process proscribed by the
Law on the SAI is a lex specialis in relation to the Law on the General
Administrative Procedure. The postulates of the Law on the General Ad-
ministrative Procedure are thus applied to all the questions of the budget
audit process which are not specifically regulated by the very Law on the
SAL “If in exercising auditing competencies of the institution any matter
arises not regulated by this Law, relevant provisions of the law governing
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the administrative procedure shall be applied.” (The Law on the SAI -
Article 7, 2005). The Law on the General Administrative Procedure (Ar-
ticles 64-68) gives a precise and detailed account of how to keep and
what to include in the record. Many other issues, which were not included
in the Law on the SAI, are accounted for, and which the SAI auditors use
almost on a daily basis. These include for instance, the delivery of the
relevant papers, summons and the calculation of deadlines, etc.

Thus the official record is the only proper way of documenting all
of the facts which were properly determined during the audit. At the same
time, this act is of essential importance for the next phase of the budget
audit process. The audit report is compiled during this phase, which, once
completed, can be objected to by the responsible people from the audited
entity.

AUDIT REPORT DRAFT

Compiling a draft of the audit report represents the first phase in
the process of compiling a report on the budget audit. The audit report
draft is always compiled immediately following the audit process and
contains the opinion of the SAI regarding the business dealings of the au-
dited entity. The Law on the SAI and the SAI Rules of Procedure do not
determine the deadline within which the report draft of the conducted au-
dit needs to be made. Once made, the report draft is delivered to the au-
dited entity and the individuals who were the authorized officials during
the audited period, who have the right to object within 15 days.

In order to protect the rights of the responsible persons, it is of the
utmost importance that they receive a draft of the audit report. Thus, they
are given the opportunity to, while making their objections, discuss the
determined facts on which the audit report is based, if they deem it neces-
sary. Namely, the Law on the SAI (Article 39) makes explicit provisions
that based on the objections to the report draft, at least one or more de-
bates must be held to discuss the conducted audit, on the premises of the
audited entity. At the same time, it is necessary to point out that no such
possibility exists in the case of objections made to the suggested report,
since in that case the responsible person does not gain the right to directly
participate in that phase of the audit process. Thus, adhering to the legal
obligation of delivering the report draft to the responsible person is espe-
cially significant in the case when the audited individual also had a for-
mer responsible person. For such an individual the report draft actually
represents the first notification that an audit process was implemented on
the audited entity. For the person who had previously been responsible
for the audited entity, the objection in that case is the only formal way to,
through the discussion that has to be carried out on the premises of the
audited entity, personally determine whether the facts were properly de-
termined. This would also determine whether the audit report that was
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based on them is also valid. Not submitting a report draft to the individual
who had previously been responsible for the audited entity automatically
renders it impossible for them to find themselves in a similar legal posi-
tion as the current responsible person. This can have great repercussions
for the protection of their rights and interests during the audit process.
Serving the previous authorized individual with only the suggested report
(the following phase of the audit process), even if it is identical to the
draft of the report in terms of content, does not mean that the previous re-
sponsible will find himself in the same legal situation. This is a conse-
quence of the fact that making an objection to a suggested version of the
report does not enable him to take part in the audit process or allow him
access to all the information on the audit, which he could have been able
to acquire if he had made an objection to the draft of the report. It is inter-
esting to note that even though the Law on the SAI undoubtedly pre-
scribes an obligatory discussion regarding the objection made to the audit
report draft (“The institution shall consider the justifiability of comments
contained in complaints and it shall, within 15 days after the receipt of the
complaint, invite the responsible person from the audited entity to debate
the draft audit report, during which these persons may provide additional
evidence.” Article 39, section 3), the SAI during the compilation of its
Rules of Procedure, or lower-level acts, relativized this legal provision
prescribing a facultative discussion (“the competent supreme state auditor
may summon the responsible person of the audited entity to the hearing
on the Draft Audit Report where new evidence may be submitted”, Arti-
cle 20, section 5).

Even though the Law on the SAI includes provisions for the
obligatory discussion on the stated objection to the report draft, it also
makes provisions for the possibility of the cited discussion not taking
place, if the audited entity notifies the SAI that he does not object to any
of the findings contained within the report within 15 days of being served
with the report draft (Article 39, section 4 of the Law). Irrespective of the
fact that this provision may be the result of the lawmaker’s aim to achieve
an effective and efficient audit process, it still endangers the legal rights
of the responsible persons, since the existence of the differences between
the audited entity and the responsible individual has been overlooked.
Namely, pursuant to Article 39 section 2 of the Law on the SAI, the au-
dited entity and the responsible person both have the right to object. Nev-
ertheless, if the audited entity were to waive the right to object, this would
immediately carry with it the inability to hold any kind of discussion re-
garding the objection made by the responsible person. The legal interest
of the audited entity and responsible person do not always have to coin-
cide. This is especially evident in the case where there are several respon-
sible persons in the same audited entity (for example, the current and
prior authorized official). Thus, the current responsible person, by adding
himself to the name of the audited entity can stultify the right of the for-
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mer responsible person to object. Taking part in the discussion which
must occur as a result of the objection to the report draft is of vital im-
portance for the protection of the rights and legal interests of the previous
responsible person, since he, by the very nature of his legal position, did
not have the opportunity to take part in the audit process involving the
audited entity. The realization of this right is especially important due to
the relatively frequent possibility of a direct clash of interest between the
current and prior responsible person. This is especially the case when
certain irregularities were determined during the audit process, which re-
fer only to the period during which the prior official was responsible.
Naturally, a similar problem can occur in cases where the current official
representing the board of directors, pursuant to Article 71, section 3 of the
Law on the Budget System, has delegated responsibility for financial
management to another individual in the administrative authority, who
then during the audit process becomes the responsible person. It is inter-
esting that the SAI in its Rules of Procedure (Article 20, section 2) suc-
cessfully makes a conceptual distinction between the audited entity and
the responsible person, so the legal position of the current responsible
person is bound to the concept of the audited entity. It places special em-
phasis on the rights of the former responsible person, prescribing that:
“the audited entity, that is, the previous responsible person, has 15 days
after the draft report has been served to notify that he does not contest any
of the findings contained in the draft. For this reason it is baffling why
the SAI in the very same article of the Rules of Procedure (Article 20,
section 8) neglects this distinction and literally takes over the legal provi-
sion that: “the audited entity has notified the institution that he does not
contest any of the findings contained in the draft not later than 15 days
after the draft report has been served.”

The practices of the SAI up to now have nevertheless rendered any
theoretical distinction between the concept of an audited entity and the au-
thorized official pointless. Namely, during the first audit for the statement
of accounts for 2010, when even though almost all of the audited entities
had both current and former responsible persons, none of the latter had
been served with a draft of the audit report, and thus any objection was ren-
dered impossible. Unlike the current responsible persons, they did not have
an opportunity to actively participate during the entire audit process and
protect their rights and legal interests, as they were notified of the audit
only during the second phase, when they received the suggested report.

In regards to the draft of the audit report, Article 25 of the SAI
Rules of Procedure is quite significant. In it the SAI made provisions for
keeping minutes of meetings during which the objections to the report
draft were discussed, despite the fact that in practice no such record is
kept during a much more important phase of the procedure for proper
fact-finding, the audit itself.
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MEANS OF LEGAL PROTECTION IN THE AUDIT PROCESS

During the budget audit process, the legal protection offered to the
responsible person is limited only to the possibility of internal control
which is conducted by the SAI itself. As a means of legal protection,
there is only the objection, which can be used either during the audit
process phase and then only against the conclusion on the audit imple-
mentation, or during the audit report compilation phase, against the report
draft and suggested report. The possibility of checking the legality of the
final report is rendered impossible by the Law on the SAL

Objections to conclusion on an audit implementation

The objection to the conclusion on an audit implementation can be
submitted to the SAI Council within 8 days after being notified of the de-
cision. It always has a suspensive effect, that is, it delays the planned au-
dit. In addition to the issues related only to serving the conclusion and the
group of individuals who have a legal right to object, which we have al-
ready previously discussed, this means of legal protection raises a few
more contentious legal issues. The first point of contention is the extent of
the jurisdiction of the SAI Council to act upon this legal remedy. Namely,
the jurisdiction of the SAI Council does not offer the best possible legal
remedy, since the objection is made to the legal act passed by the Auditor
General, who at the same time is the president of the SAI Council. This
does not only bring into question the possibility of taking this issue before
a higher court, but also the objectivity of the members of the SAI Coun-
cil, since their legal position to a great extent depends precisely on the
very President of the SAI Council. The president of the SAI Council as
the Auditor General is at the same time the only ordering party in the SAI
and the individual who presides over the work and/or legal issues of all
the employees, including the members of the SAI Council.

It is interesting that during the prescription of the unlawful rela-
tions of SAI officials, care was taken that the members of the SAI Coun-
cil do not find themselves dependent on the audited entity (“A member of
the Council cannot participate and make decisions in the audit process, if
he/she was professionally engaged with the audited entity, or performed
certain tasks for the audited entity, if the period of five years since the
termination of such employment, or termination of tasks, has not ex-
pired.” Law on the SAI, Article 18, section 2), while at the same time the
fact that one member of the Council should also decide on the legitimacy
of his own decision does not pose a problem. Thus, for any impartial de-
cision making on the part of the members of the SAI Council, only ob-
jectivity towards the audited entity is necessary, and not towards oneself.
In this case it would not be amiss to remind ourselves that the Law on
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General Administrative Procedure as one of the absolute reasons for an
official to excuse himself is the case when “the official involved in the
first instance proceedings takes part in the conduct of the proceedings or
decision making” (The Law on Administrative Procedure, Article 32,
section 1, point 4), as well as the clear stand of our judicial practice ac-
cording to which “an official who took part in the first instance proceed-
ings needs to excuse himself from the appeals process of the same deci-
sion, even though this individual is a member of the collegial appellate
body* (Supreme Court of Serbia decision no U. 2195/78, July 12, 1963).

The decision made on the objection to the conclusion on an audit
implementation is made within 3 days by the SAI Council and is given in
the form of a conclusion, which will nullify the objection, dismiss it or
support it. In this kind of conclusion, the basic legal issue is the fact that
the Law on the SAI (Article 38, section 5) unnecessarily states that no
objections can be made against the conclusion to dismiss the objection.
Based on the explicit prescription for the inadmissibility of objections
only in the case of the conclusion to dismiss an objection, we could ar-
gumentum a contrario conclude that one could object to the conclusion to
dismiss the objection, which of course would not be valid. In order to re-
move this omission on the part of the lawmakers, which has duly been
noted by the SAI the SAI Rules of Procedure (Article 14, Section 2) ex-
plicitly states that no objections can be made to the conclusion based on
the objection to the conclusion on an audit implementation. This type of
behavior on the part of the SAI would be quite proper if it were not a case
of an expansion, and not an extension of the legal provision of a bylaw
article. For this reason, this provision of the SAI Rules of Procedure is
threatened by the possibility of an evaluation of its constitutionality and
legality before the Constitutional Court of the Republic of Serbia.

Submitting an objection to the audit report

The objection to the audit report draft is submitted to the SAI
within 15 days of the audit report being served. Once it receives this ob-
jection, the SAI is obliged to organize a discussion to consider the valid-
ity of the stated objections within 15 days of receiving it at the latest, ex-
cept in cases when the audited entity submits an explicit written statement
that he is not objecting to any of the findings contained within the report
draft (Article 39 section 1 - 4 of the Law). In addition to all the questions
regarding the obligation of holding such as discussion that we have men-
tioned so far, in the case of objections to the report draft, the issue of who
has the legal right to make decisions could be considered disputable.
Namely, the Law on the SAI contains provisions for the jurisdiction of
the Council members and the state Auditor General, but at the same time,
the way in which the decision process takes place was not determined,
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whether it is done collectively or individually. “Following the debate, the
authorized person from the institution shall submit to a Council member
or responsible Supreme State Auditor the draft audit report with possible
comments of the audited entity. The Council member or responsible Su-
preme State Auditor shall examine the audit reports and establish the jus-
tifiability of complaints and whether the conclusions are based on the
evidence from the documentation i.e. whether the procedure was con-
ducted in accordance with the audit standards. After assessing the com-
ments and conclusions, the Council member or responsible Supreme State
Auditor shall establish the proposal audit report which is submitted to the
audited entity and responsible persons, within 30 days after the date of
debate finalization.” (The Law on the SAI - Article 39 - section 15). De-
spite this type of dilemma, which in this case could be remedied by the
SAI Rules of Procedure in the form of a bylaw, the essential objection to
this type of legal solution refers to the fact that provisions were made for
the special (individual) jurisdiction of a member of the SAI Council. This
is a body which Law on the SAI explicitly stated must be a collegial body
which makes all its decisions based on a majority vote. “The Council is a
collegial body. (...) Council passes decisions by a majority vote of all the
members.” (The Law on SAI - Article 13 - section 2 and 6). Thus, every
individual who is a member of the SAI Council can only make decisions
in conjunction with the other selected members (collegially) and not indi-
vidually. The fact that an individual who has been selected for the func-
tion of the President of the SAI Council can at the same time be the
President of the SAI and the Auditor General, which by their very nature
are individual and separate functions, is a different matter. Nevertheless,
such an individual, as well as any other selected member of the SAI
Council in the capacity of the Council President can make decisions only
in conjunction with the other members (the majority vote). With the in-
tention of overcoming the problem of establishing individual responsi-
bilities of any member of a collegial body which was initiated by such a
legal provision, the SAI, while compiling its Rules of Procedure which
regulate the decision making process regarding the objection to the audit
report draft, made provisions only for the jurisdiction of the Auditor Gen-
eral. “The competent supreme state auditor shall evaluate the justifiability
of the comments in the objection not later than 15 days after the receipt
thereof.” (The SAI Rules of Procedure, Article 20, section 1, point 4.) In
regard to the remaining jurisdictions of the supreme state auditor which
refer to the discussion of the objections to the audit report draft (SAIL
Rules of Procedure - Article 20, section 1 point 5 - 8, Article 21, 23, 24,
26 and 27). Even though such a solution could at first seem logical, it is
still against the Law on the SAI, which represents the limitation of the le-
gal provision.
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Objections to the proposed audit report

An objection to the proposed audit report can be submitted to the
SAI Council within 15 days of the report being submitted, and can be
submitted by the audited entity and the former responsible person. The
SAI Council makes a decision on the objection, without any specially or-
ganized discussion, within 30 days of the submission date. Making this
type of objection at the same time represents the last possibility for
checking the validity of the facts determined during the audit process and
the audit findings based on them, since the Law on the SAI has made ex-
plicit provisions that the final text of the audit report cannot be objected
to (Article 39, section 19).

Since the basic problem in the case of the objection to the report in
practice is the fact that the SAI Council, while deliberating on the objec-
tion, does not become involved in the evaluation of any type of legal
claims regarding the legality of the implemented audit. Instead it only
takes into consideration the fact whether the objection offered new proof,
as if this were a case of some unusual remedy process. This new proof
must be related only to the existence of new evidence, on the basis of
which different facts could be determined, such as a request to repeat the
procedure from the Law on Administrative Procedure (Article 239 section
1, point 1). Unlike the objection to the report draft, in which case provid-
ing new evidence is mentioned only as a possibility (“The institution shall
consider the justifiability of comments contained in complaints and it
shall, within 15 days after the receipt of complaint, invite the responsible
person from the audited entity to debate on the draft audit report, during
which these persons may provide additional evidence.” The Law on the
SAI Article 39, section 3), in the case of an objection to the suggested
report, the Law on the SAI does not even mention new evidence (Article
39 section 13 - 16). Nevertheless, for the SAI Council this fact is of no
significance, and during the decision making process regarding the ob-
jection made to the suggested report, it only takes into consideration the
fact whether new evidence has been introduced.

Judicial control of the legality of the audit process

From the aspect of the protection of the legal rights of the respon-
sible persons in the audit process, the possibility of judicial evaluation of
the legality of the audit report is essential. Nevertheless, the very Law on
the SAI explicitly excluded the possibility of any judicial control of all
the SAI acts made during the audit process. “Enactments by which the In-
stitution performs its auditing competence cannot be a subject of dispute
before courts and other state bodies.” (The Law on the SAI - Article 3 -
section 4). Even though this legal provision was legally possible when the
Law on the SAI was being passed in November 2005, following the
adoption of the new Constitution of the Republic of Serbia in November
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2006, it has in its unaltered form become directly contrary to Article 198
section 2 of the Constitution. This article explicitly makes provisions for
the judicial review of the legality of any individual act of each state au-
thority which makes decisions regarding one’s rights, obligations or le-
gally founded interest. If it were the case that the Law on the SAI had
been timely adjusted to the Constitution within the deadline prescribed by
Article 15 of the Constitutional Law for enforcing the Constitution (by
December 31, 2008 at the latest), today it would be possible to start ad-
ministrative proceedings against every individual act of the SAI made
during the audit procedure, as is the case with every act of any other state
organ against which no other type of judicial protection is made possible.
In this way, the only possible means of judicial overview of the legality
of the procedures of the SAI for now is only a constitutional complaint.

CONCLUDING REMARKS

The possibility of gaining control over the legality of the statement
of accounts by independent audit institutions is a vital question for each
country. Establishing a proper and effective mechanism of external addi-
tional control of budget implementation is the best preventive measure for
the most responsible state officials and at the same time an important as-
sumption for the for the successful battle against corruption. For that rea-
son it is of vital importance that after an entire sequence of problems
manifested in the process of its constitution, the SAI has finally begun
controlling budget implementation during the past two years.

In order to successfully control budget implementation on the part
of the authorities, it is important that the institution carrying out the con-
trol be provided with enough authority and that the rules of procedure en-
able it to act effectively. In addition, certain legal safeguards need to exist
which would protect all the individuals who may be exposed to legal con-
sequences of any possible irregularities. After a careful legal analysis of
the procedures of the SAI, we can conclude that in our current regulations
there are numerous deficiencies regarding the control procedure of budget
implementation. Some of them are the consequence of inappropriately
thought-out legal provisions. Still, there are certain deficiencies on the
part of state auditors. It is for this reason that we consider any changes to
the Law on the SAI the best to remedy most of the irregularities outlined
in this paper. Considering the fact that the significance of the proper
functioning of the SAI will be manifested the moment when Serbia is in
the position to be awarded candidate status for membership in the EU, it
is also important for when it starts to use access funds to the EU and
when it will have take part in the required cooperation with the European
Auditory Court, pursuant to Article 248-3 of the Treaty of Amsterdam re-
garding the protection of the financial interests of the EU from 1997. We
should not wait that long for such legal changes.
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Until then, the basic responsibility for the proper conduct of the
budget implementation audit by the authorities will rest solely on the SAI
and will in the most part depend on its legal interpretations. Strengthened
with new jurisdictions, both during the audit process (the possibility of
the control of all direct and indirect users of public funds, the right to re-
view all business documents), and after its implementation (the request to
remove the responsible person from office, the initiation of criminal and
misdemeanor proceedings), the SAI should not allow its activities to in-
fringe on any laws in the near future. State auditors should take special
care to follow the basic legal guidelines during the audit process. Other-
wise, even with their best intentions, the great expectations which we
harbored for the SAI in terms of the battle against corruption might just
turn into another disappointment.
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ADMINISTRATION CONTROL BY THE STATE AUDIT
INSTITUTION

Summary

Administrative control of the State Audit Institution is one of the most im-
portant forms of control that over administrative authority is conducted by independ-
ent state authorities. The State Audit Institution controls the legitimacy and regularity
of budget implementation. SAI control is a form of external budget control and is ba-
sically secondary by nature. On special occasions, it might also control the current or
planned business of the end users of public funds.

The Serbian government formed the State Audit Institution in 2005 with the
aim of fighting corruption more successfully. The establishment of the SAI represents
a continuation of the long tradition of institutionalized control over budget imple-
mentation, which in our case originated from the period of the Kingdom of Serbia,
and which suffered a decade-long discontinuity following World War II. The primary
role of the State Audit Institution (SAI) in Serbia nowadays, is the control of the
budget implementation by various users of public funds, the most important of which
are the state, regional and local authorities.

The formation of the SAI was accompanied by many difficulties. Thus, more
than three years after the ratification of the Law on the SAI, all the formal-legal,
organizational, material and personal conditions for the SAI to take over its primary
function, the control of budget implementation, were finally satisfied. For the past two
years, since the SAI start to work, many disadvantages in budget implementation
control can be seen. They are related to almost all phases of revision procedure in
budget implementation, conducted by SAI. Disadvantages can be seen primarily,
since formally initiation of revision proceeding, towards determination of facts during
revision procedure and drawing up of draft audit report, to the means of legal
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protection that audited subjects may use in the revision procedure. Some of them
occur as the result of a lack of well-defined legal solutions. Still, there are many
disadvantages that result from the inadequate implementation of laws on the part of
state auditors. It is for this reason that we consider any changes to the Law on the SAI
the best to remedy most of the irregularities outlined in this paper. Considering the
fact that the significance of the proper functioning of the SAI will be manifested the
moment when Serbia is in the position to be awarded candidate status for membership
in the EU, it is also important for when it starts to use access funds to the EU and
when it will have take part in the required cooperation with the European Auditory
Court.

Until then, the basic responsibility for the proper conduct of the budget im-
plementation audit by the authorities will rest solely on the SAI and will in the most
part depend on its legal interpretations. State auditors should take special care to fol-
low the basic legal guidelines during the audit process. Otherwise, even with their best
intentions, the great expectations which we harbored for the SAI in terms of the battle
against corruption might just turn into another disappointment.



